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Rio Hondo and San Gabrlelle Rlver where a 51gn1f1cant
amount: of groundwater recharge is known to occur.
The Burbank permlt in contrast discharges to

surface'water‘bodles,that are lined, except-for.one

stretch in the Glendale Narrows area where risingﬁ
groundwater-causes an upwelling flow of groundwater to the

L.A. River.

Because the Reglonal Board has not established a
hydrogeologlc pathway between Burbank S flow in the
underlying groundwater or that Burbank's effluent is
causrng ‘any exceedances of groundwater standards, we feel”

1t s not approprlate to establish limits for the Burbank

“Plant based-on the groundwater benef1c1al uses or to

establlsh llmltS 1n thelr NPDES permlt
Thank you for your tlme
CHAIRPERSQN NAHAI. Thank you very_much.

Next Mr. Gus. Dembegiotes, City of Los.Angeles,

Bureau of Sanitation.

' MR. DEMBEGIOTES: Good morning, I'm Gus

Dembeglotes with the City of Los Angeles S .Bureau of

Sanltatlon. ~And we also submlttedgcomments on October

“2nd. .I'm not going to,go through all of them. But I Jjust

wanted to touch on a couple‘of issues.
The first one 4is in regards to the application of

primary and secondary drinking water'standards} We agree.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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with Burbank We do not believe. that the secondary and

prlmary drinking water standards should be applled as they

'are in this permit based on the potentlal‘recharge in the

LOS-Angeleé River narrows region.
"We also believe as Burbank stated that the

predominant characteristic of the narrows area is
. —

upwelling. That's what was in'your TMDL that was adopted.

That's why we're going through'this study to try to

determlne how much nltrogen loadlng there is in thlS
reglon We also- p01nt to the geology of the area of the

narrows area which:- llmltS the’ amount of recharge that

_could occur. I mean, south ofvthe Los Felrz brldge; it's

known people go there to ‘see the groundwater upwelllng

sort of like arte31an sprlngs that come up from the

5groundwater ‘It is an area of-upwelllng. That's why it

was unllned by the Army Corps. -of’Civil Engineers. We -

don't belleve there is any recharge occurrlng in that

area.
Also. the'Bureau believes there are .no objectives
for groundwater recharge 1n the Basin Plan. The

objectives are for surface water and more partlcularly for_

- MUN, the MUN benef1c1al use.

One other final "issue that we ‘wanted to talk
about too is that if for.some reason the primary and

secondary.drinking water standards are maintained in the

PETERS SHORTHAND REPORTING CORPORATION . (916) 362-2345
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permit, weAbelieve they should bé used as the way £hey are
presented'in‘Tifle 22. 'For compliance purposes, Title 22
applies those requirements as an annual average; not as:
mbnthly averages. We don't believé that it's prdper to
havé'thé.Burbank Tréatment Plant held to a higher more
stringent standard than what wé would hold a‘wéter' |
purveyor whb's,supplying.potable drinking water diréctly7
to its-customers. So.Wé believe that those. limits, ‘if
they are mainﬁained in this, should be uSed’és they“aré.in
Title 22, which is‘as annual avekages. |

I know tha£ staff pbihts to the U.S. EPA's TSD

téchnical support document for providing mOnthly*ave:ages,

but it does not -~ it's a guidance in setting limits. ~ It.
- does not prohibit the use of annual averages. And'agaih;

it should be'the_same as-it is in the Title 22-

requiremenﬁs. They should be annual averageS»if-used-at

all.  Thank you.

CHAIRPERSON NAHAI: Thank you ve£y much.

Mr. Bryan‘Brock.; |

MRf BRQCK; Good mo%ning, Mr.. Chair, members.of A
the BOard.- My name is Bryan Brock, and i'm with'the
éngineériﬁg?firm NEXGEN'Enginééring Management |
speciélizing in fegulatdryvcdmplianCe and implémentation
of néw SSO WDRs. | R

I've been asked by several entities to make a

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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presentation today to talk about the intent of the

recently adopted WDRs. And why they namely asked me was

because I was actually the author and chief cat herder of

‘the new WDRs that were implemented.

I would like‘tovsay today‘I'm notpbeing
coﬁpensated for my.time. - Like Mr. Secundy, Board Member
Secundy, I cannot‘bevcompensated for appearing in front of |
you. But I can -- what was the law:that you quoted today?
The Political Reform Aot. | » |

So I‘d just like to talk a little bit about the
1ntent and the process assoc1ated w1th adoptlon of’ the

WDRs back in May of this year. You know, the statew1de

WDR was developed to provide_aicomprehenslve.and statew1de

consiStent_approach to managing sanitary sewér.systems-and
reportlng SSOs.

Throughout the WDR, you will see that it is the -

,1ntent of the Board to have one message to all communltles

throughout.the state of Callfornla to comply w1th. That
inciudes reporting. That includes'monitoring and things
of that nature. | / |
In'the fact.sheet, Whioh was adopted as”part of
the WDR -- I can give that to everybody - rt states»that

in order to provide a consistent and effective SSO

prevention program as well as develop reasonable

“expectations for collection system management, .these.

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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general WDRs should he_the regulatory mechanism to
regulate public oollection.systems.

| Now there are three requirements that are
tdentified in the faot sheet:that'haVe to be as part of
the. Federal‘Clean Water Act in'an NPDES permitv and that's
the duty to mltlgate dlscharges 40 CFR 122. 41(d)

requirements to properly operate and maintain facilities,

40 CFR 122.41(e); then requirement to report
'nonfcompiianoe, 40 CFR 122. 41( )(6) and (7).

There's a w1dely distributed in c1rculatlon out

-hthere memo that's going to come:from Celeste Cantu-ln the

next weeh or two to all of the executive‘officers_that
talk about how the WDRs shonld be implemented statewide
Andﬁin that, ‘it talks about those entltles that are comlng
up for NPDES permit renewals. It says the State Water

Board and Regional Water Boards are required ‘to collect —--

~excuse me. Wrong sectlon

When the WDR or NPDES permits are rev1sed or
reissued, theAReglonal Water Board should in most,cases
remome thersanitary sewer system-provisions.in'the
existing‘WRDs or NPDES permits and rely'on the sanitary
sewer system order to regulate the sanitary'sewer systems;
Although there may inlsome circnmstances be a necessity to
retaln sanltary sewer prov131ons over time, over-time,v

requlrements of sanitary sewer systems should be separated

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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in order concerning wastewater treatment plants.
Never'the»less, NPDES permits must at a minimum
include those‘three federallyerequired requirementsfthat I
have jnst spoke of. ‘These condrtions are contained in'the"
NPDES permlt template. | |

So I guess my point is that anythlng that talks

about Sanltary sewer systems and the management and the

reportlng of those systems should not be contalned 1n an

NPDES permit. Only ‘the three standard prov151ons that

‘apply to the Federal Clean Water Act that have to be in

the NPDES permlt should be. This 15 not only my opinion
when-I was’ worklng for the Water Board, but it was'thev
intent of the Board to do thlS - And further
1mplementatlon of recommendatlons from the Water Board
will be coming out soon that are saying the exact same
thing. Thank you. _" |
' CHAIRPERSON NAHAI: Let's go on.

Next card is.Dr. Mark Gold. | ’

SENIOR STAFF COUNSEL LEVYS_ Mr. Chair, may I
respond_to the comments.from the nrevions soeaker, please?

CHAIRPERSON NAHAI: 'DrrdGold,.did you take the
oath? " } ‘

vMR.”GOLﬁ: Nor'.I was just going to say I did not
take the oath. ‘ |

CHAIRPERSON NAHAI: We'll do that in just a

PETERS SHORTHAND REPORTING CORPORATION (916)'362—2345
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second.
SENIOR STAFF COUNSEL LEVY: In brief’response,»

first of all, Board staff expressed no opinion about-

Mr: Brock s compliance with the Polltlcal Reform Act. And

we don t ‘want to. leave an 1mpre551on that we're adopting

~his points in that respect

Secondly, Mr.’Brock read from page 8 of the fact

sheet of the general WDRs. I'll read from page 9 of the

fact sheet.

_CHAIRPERSON NAHATI: Well hwe'll do this later on,
because this appears to be in the form of a rebuttal vAnd‘
I don t want to take lt out of context.

I would llke to know at some p01nt when Mr. Brock
left the Water Board though,.but that too“can be_answered
later on. 'Thatﬁs okay |

[Go ahead please _ _
MR. GOLD: My name is Mark Gold ExeCutive

Director of Heal the Bay. I thlnk I need to take the

“oath.

CHAIRPERSON NAHAI: Go ahead. .

‘(Thereupon all‘prospective wltnesses were sworn.)

MR. GOLD: Thank‘you; |

On behalf of Heal thebBay,kwe have the.following'
comments.on the Burbank-NPDESfpermit.. | A

Overall, it seems llke a pretty straightforward

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345 .
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permit from. the standpoint of what Heal the Bay has been.

‘reviewing and for the POTWs and all the discharge pérmits.

"that you guys have done that are similar to these in the

last couple of years.

| One of the. things w¢~did want to bring up.was in
relation folthe toxicity issue whiqh keeps coming up time
and time again. ' And once again'—— and I Wish“Bqard Member

Secundy wés here to hear this again. Is that not having a

'.Stéte Watér.Board policy on acute and chronic toxiéity is

reallyiweakening these:permits.. And I know we've asked
you time_énd time again to realiyiimpress upon the State
Water Board that this. is a high priority. And thé end
result is we end ﬁp'havingﬂlots-bf permits going forQard
with toxicity issues'that are going to haveltb be

addressed and fixed later. . And this is obviously not the

wéy that state water policy should go forward.

In particular, in this case,'looking»at_what was

provided by your staff, there were eight exceedances of

fhe chronic foxicity narrative in fOé and '05 that's in a
two-year peribd. That's a lot of toxicity exééedances iﬁ
a Shortrperiod OfAtimegl.This is really important, because'
whén you get Glendale'and Tillmen Aext m6nthl it}s.going

to really come up; because there's a lot more tbxicityl

,iSsues'at those facilities than they are here at Burbank.

And we still.don’t know where the toXicity is

PETERS SHORTHAND REPORTING CORPORATION  {916) 362-2345
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coming from. Or maybe staff does or Burbank does, and it
was not provided within the materials that we received.

It can“t be ammonia, because'they've done an excellent job

of 1mplement1ng their nitrification and denitrification

fac1llt1es, somethlng they absolutely deserve to be
commended for and somethlng you won't see obv1ously at the

Tlllman and Glendale fac1llt1es next month or they re way

behind. Is 1t due to selenlum exceedances° You saw a
whole_llst:of other exceedances that were occurring. .But
very, very unclear. If'you have . toxicity problems, I

think it's very, very important to flnd out: what is
actually causing the tox1c1ty if it's not exceedances of'
the numeric effluent limits. And SO that s an’ 1mportant
point that keeps sllpplng ‘in one dlscharger after another
in these'permlts. '

One'of'the things that we saw was, there was a
conflictvln the monltorlng and reportlng sectlon on pages

T—thand the T-13 versus. what 5. in the permlt on page 35

onythe-requlrements for toxicity 1dentlf1catlon evaluation

and when it's reguired{ It appears in the-permit that'a
TIE needs to go forward When you reach the threshold of
three.exceedances out of six in the accelerated mOnitoring
program. But if you look at the monitoring and reporting_

program on T—12/T—13, it appears that. that's optional and

- that they may go-forward and do- a TEI in the process of

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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doing-their'toxiéity reduction evaluation, fheir TRE. Sd
we're saying at a minimﬁm the'Régional'Bbard should chaﬁge
the language in the monitoring réporting seétibn, getting.
rid of. the word "may" and puttiﬁg‘in the.woid "shall"
initiate a TIE in the event YOU have three out of.six-A
éxceedénces for.tOXicity. We think that's Very;,ﬁery
importaht. o

Under thé dischar§e'reéuirements and the effluent
limitatioﬁs, Itém 12 provides a median trigger ofione TUC
in a daily ﬁax, t:igger‘of one TUC. HowéVer, thé permit
doés not déséribe'what's.triggé:éd f0£ the daily max. = So

the.Regional'Boérd should;modify Section iZC to read that, .

."if:the chronic toxicity effluent eXCeéds the monthly

median trigger Qr-the daily maximum dfiQneTTUC, then the
diséharger shall immediately impleﬁeﬁf aCcelerated chronic
toxicity teéting.h Maybe that was the intént,'but it
Seémed unclear in looking at»that in particﬁlar./

| Oﬁ a couple.of.ofher issues, moving off~§flthe o
toxicity‘issﬁéé, we brought up this issué"again and again,
Which is that the mass emissions limits are based on~the
plahts design, flow raté of -nine million gallOns per‘day,.
-even.thngh théy're discharging a flow-of 5.8 million
galions-pef day. So this is_nof.actﬁally pfotective.of

réceiving waters; There's obviously a big difference

between 5.8 and nine million gallons per day.

PETERS SHORTHAND REPORTING CORPORATION (916)  362-2345
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It's still unclear froﬁ the response to comments
for us on why a reasonable poténtial analysis Was not
conducted on constituents other than nutrients using datac
orior to 2003. We understand that the(NDN facilities did

go forward. Obviously, had a huge impact on.nitrate

concentrations as well as ammonia concentrations. Again,’

we commend.Burbaﬁk for the great work in that fécility.

But We still don't know why that means you don't look at

all the other toxic metals and organics and those issues

prior to.the completion of thosevfacilities.'ﬁThe ahswer

that was given to .us doesn't make sense technically.,‘Ahd

so that's something that I think is'aiso very important.
On the issues of interim effloent limits fot

seven constituents for_the life of thé'permit) here we go

‘again on the standpoint of having long compliance

scheduieS'within -—'I see I have to>wrap'Up, And so such”
long compiiancéfschedules and.periods are inappropriate
concerning the CTR was adopted in April 2000. This is

something that obviously Burbank should have been.wofking

'on‘for the last six years. And dischargérs have been

noticed about these limitations for several years..

- To give you an example, for copper, we are

looking at'required'limits at 16 and 30{ on the interim
limits, 64. .Selenium} where they have violations, ths
same thiﬁg is occurring as well. So we think that's &an

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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iséue again with.éompliance'schedules where fhe discharger
is given far too lOné to comply. | |

Thank you. , .

CHAIRPERSON NAHAI: That concludes all of the
cards that I have. So we go to the next Segment of the
prbéeedings, whiéh is cross examihation of_witnessés.by
each of the parties. | | |

.Michael, dbes the Board'go first?

'SENIOR STAFF COUNSEL LEVY: We waive
cross—examination.' - '

CHAIRPERSON NAHAI: You waive cross—examination.'

‘All right. So the4City of Burbank may conduct its cross

examination.

MS. THORME:. Befdre-I begin, Mr.AChairman -= my

name 1s Melissa Thorme.from'Downey Brand representing City

I'd like to put on'the record before I start
chSSvexaminatioh an objection. I was informed that Mr.

Levy is:performing both the roles. of advisor to the staff

and to the Regiohal Board members today. And so we would
object to that dual role 6f counsel.. Théfe's,ldts.of case

-law in the*separationvof dUties and the conflict of

interest of representing both Bbard and staff in an

adjudicative hearing. .'So we would like to~put that

‘objection on the record before I begin.

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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CHATRPERSON .NAHAT: Do you have a response to it
at this time? ' |
SENIOR STAFF COUNSEL LEVY: Yes, I do. The

Administrative Prooedures Act, Government Code Section

‘111425.10 refers to separating functions when the staff is

investigating, prosecuting, or adyocating.' And we're not,
doing that. _We're'adVising the Bodrd offWhat‘it should do

L

in a permitting proceeding'A ThlS is squarely unlike an

‘1nvest1gat1ve proceedlng on enforcement order where a

separation of functlon is requlred + It is not necessary

-~

to separate functlons 1n thlS type of proceedlng

CHAIRPERSON NAHAI Thank you for that

explanatlon
You've made your objectlon for the record It's
been responded to. Let's carry on now. We'll set the

timer now for ten mlnutes

“MS. THORME, Could I have Ms. Ponek—Bacharowski

- back?

CHAIR?ERSON'NAHAI: How:many witnesses~doyyon
wish to cross—eﬁamine° | '-A o
| ..MS. THORME ‘I belleve she s the only one.
Hopefully, thlS isn't countlng agalnst my time.
CHAIRPERSON_NAHAI. No, 1tphasn t been set; All
right"nLet’s start. |

MS. THORME: You stated-in your testimony that

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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there was a reactivation of the rescinded permlt 96-~050.
Can you tell me how that was react1vated°

MUNICIPAL PERMITTING UNIT CHIEFI
PONEK-BACHAROWSKI: I would Iike COunsel actually to

answer that. But my understanding is-that when the one

“order was Stayed) that you fall back on the other. So

that'there's_some type of permit limit.in the —-Asome_type
of enforceable permit limit.

MS. ‘THORME' So was there ever a hearlng to
reactlvate that resc1nded perm1t°

A MUNICIPAL PERMITTING_UNIT CHIEF

PONEKeBAcHAROWSKI: Not.that I knoonf.

MS. THORME: On the groundwater iesuesh’is it'
your testimony that groundWater is required.to~be |
protected nnder.the‘Clean.Water Act?

§

~ MUNICTPAL PERMITTING UNIT CHIEF

.PONEK BACHAROWSKI Groundwater is required to be

protected under this NPDES permlt which is also waste

'dlscharge requlrements to protect waters of the state

MS. THORME But that dldn t answer my questlon
MUNICIPAL PERMITTING UNIT CHIEF
PONEK BACHAROWSKI Undexr the Clean Water Act?
SENIOR STAFF COUNSEL LEVY I'm going to object'
in that the attorney is asking staff for a legal

conclu51on.

PETERS SHORTHAND REPORTING CORPORATION - . (916) 362-2345
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MS.. THORME: You can answer that'question.

SENIOR STAFF COUNSEL LEVY: If you know the

‘answer, you can answer the question. The groundwater

recharge_beneficiél use is'an.approﬁed beneficial use by

U.S. EPA. SO it's avfederal standard and must be

protected. | ‘ _
.MS.'THORME: Are you testiinng now, Mr. Levy?
SENIOR STAFF COUNSEL LEVY: I'm answering‘a-legal

inquiry. N | |

| MS. THORME: Is groundwatér reéhargegah exisﬁingf
usé.in the_Burbank Westerﬁ»Chaﬁnel? | |

' MUNICIPAL PERMITTING UNIT CHIEF.

PONEK-BACHAROWSKI: No. ‘Not in the Burbank Western

Channel. A
MS. THORME: Is it-an existing use in all of the
L.A. River to the eStuary?

MUNICIPAL PERMITTING UNIT CHIEF

'PONEK-BACHAROWSKI: All of them except the estuary.

MS. THORME: - Okay. Isn't most of it, the L.A.

‘River, concrete lined?

MUNICIPAL PERMITTING UNIT CHIEF
PONEK-BACHAROWSKI: A good portion of it is, yes.

' MS. THORME: What criteria in the Basin Plan

'applies.to the'groundwater recharge use?

'MUNICIPAL PERMITTING UNIT CHIEF.

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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PONEK-BACHAROWSKI: . The surface water has a groundwater

recharge benefiCial use. " The underlying groundwater has
an MUN existing use. |
- Ms. 'THORME: That wasnrt my question. My

question was what criteria or water quality objectives‘
applycto the groundwater recharge use°‘

| MUNICIPAL PERMITTING UNIT CHIEF
PONEK—BACHAROWSKIi Oh, I'm sorry. ‘In the Basin Plan, it
says that groundwater shall not contain constituents in

excess - of Title 22 MCL, the state drinking water

,MS..THORME:'.Right. But for the groundwater
point me to in the.Basin Plan that‘apply to'that specific
use®? | | | - | -
MUNICIPAL PERMITTING UNIT CHIEF' _ ,
PONEK—BAQHAROWSKI:\fNO. We've linked'them,vand there was
also in the preCedential decisions-for.County San, the
State ‘Board ‘upheld that we link those to benef1c1al uses.
MS. THORME:  1In the Glenn Narrows area,'is that .
generailyiknown as a gaining reach and upwelling zone?

MUNICIPAL PERMITTING UNIT CHIEF

uPONEK—BACHAROWSKI: At times of the year, it is. However,

the bulletin 118 with'theiState geology says that in that

southern area that groundwater.can fluctuatelbetween_I

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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belleve it's 20 and 40 feet, in other parts of'the valley

. even more. And that's even been after the adjudloatlon

I did go back and I looked-at groundwater
monitoring wells from our.leaking underground storage tank
program, which is part of -- the'Board is well aware'of
that. It s a database: that can be obtained by any person

in the‘publlc.v And that showed -- and I have the graphic

'if you would like it. That shows that.groundwater

monitoring wells along that reach can be -- groundwater

can be as deep as 60 feet below_landlsurface. Given.that

the'side walls of the-channelfthere'are about 20'feeﬁ, you

“still havefgroundWater at a depth of 45 feet below ground

surface, which tells me that it's not zero elevation and
there is.- m1x1ng of both surface water and groundwater

It S exacerbated at times when there s drought when the
groundwater table drops even more.

MS.. THORME: Okay. Was there a load glven to

"groundwater for.the‘nutrient TMDL?

MUNICIPAL PERMITTING UNIT CHIEF
PONEK-BACHAROWSKT : I don't believe so.
- MS. THORME: Do you have any. data Show1ng that

groundwater levels are. approachlng the MCLs for the:

-constltuents for whlch effluent llmlts were given based on

the groundwater?

MUNICIPAL PERMITTING UNIT CHIEF

PETERS SHORTHAND REPORTING CORPORATION * (916) 362-2345
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PONEK-BACHAROWSKI: I do not. However, I do know that we

‘don't have to wait until groundwater is impacted before we

protéct it. @And that's exactly what we.were trying to do-

in this pérmit.

MS. THORME: Does that have to be done in an
NPDES permit?

MUNICIPAL PERMITTING UNIT CHIEF

 PONEK-BACHAROWSKI: = It's done under waste discharge

reQuirements'which are also in the NPDES permitu

AiMsi THORME:  Couid they have been done Sépérately
in a sepérate WDR? ' | | |

'MUNICIPAL PERMITTING UNIT CHIEF .
PONEK—BACHAROWSKI: We:don't normally do that. ‘We do that
because- -this is also waste discharger reqﬁirément.

'MS..THORME:{ That waén;t my questidn.- Could you

have done iﬁ‘in a;sepératé wasfe dischamge~requirement?.

MUNICIPAL PERMITTING UNIT CHIEF

PONEK-BACHAROWSKI: We probablyicould'have._

‘ MS. THORME: Do you.khow~how ldng-Burbank has
been discharging to the Bufbank Wéstérn Channel and L.A.
River?, ’ | |
- MUNICIPAL PERMITTING UNIT.CHIEF “'
PONEK-BACHAROWSKI: I can't tell.you 1oﬁ§. They!vé.been
fhére a While. : | - |

MS. THORME: From the slides that Mr. Anderson

PETERS SHORTHAND REPORTING CORPORATION ' (916) 362-2345
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'PONEK- BACHAROWSKI Yes.

put up there -
- MUNICIPAL PERMITTING UNIT CHIEF

PONEK- BACHAROWSKI I'm trylng to remember when the

'plant -- right off the top of my head, .I couldn't tell

you.

MS.'TﬁORME: Tt was 1966 on'his-slides earlier.
So would you'say 40 yeare was -- _ |

MUNrciPAL'PERMITTING UNIT CHIEF
o o ) .

MS. THORME - Did you‘consider dilution and
attenuation when you put'those effiuent 1imits to“protect
grouudwater?; | |

MUNICIPAL PERMITTING UNIT CHIEF‘
PONEK—BACHAROWSKI. We did not, because no such study had

ever been‘submitted to-us. And ‘we would entertain that if

it were ever submltted 1n future

MS. THORME: Dld you. con51der the groundwater

data that was’ submltted by the City?

MUNICIPAL_PERMITTING UNIT CHIEF
POﬁEK—BACHAROWSKi; The‘groundwater quality‘deta, we did;
not. | | |

' MS. THORME: What ev1dence in the record supports
the llmlts to protect groundwater?
o " MUNICIPAL PERMITTING UNIT CHIEF

PONEK—BACHAROWSKI. Tt is a Ba51n Plan objectlve We

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345




= W NN

& n

10
11

12

13
14

15

16
17
18 .
19
20

21
22

23
24

25

60"

don't have to wait uﬁtil.groundwater~is contaminated.
before we protect it. |

MS. THORME; ‘I'm éskihé you for:specific evidence
and things Fhaﬁ'document ﬁhat-can yoﬁfsite me to.

SENIOR STAFF COUNSEL LEVY: = Mr. Chairman, may}shé
be allowed to finish her answer? Itvseems to me it's
inappropriate for counsel td cut her offfin the middle of
her explanation. Shé’s trying to giveuan'explénationf.

CHATRPERSON NAHAT: All right.  Go ahead and
finish‘what you were séying, Ms. BacharoWéki.' |

. 'MS. THORME: Well --

MUNICIPAL-PERMITTINGﬂUNIT CHIEF

PONEK-BACHAROWSKI: Well, again, we did not/havé‘an

éttenuation study. We know what some of the constituents

are in the groundwater.‘vBut our feeling was we didn't'

want to wait until groundwater was_contaminatedfbeforé we

-put an end—of—pipe limitation to protect that groundwater.

We also make a lihkage between'the_surface'

water/groundwater recharge and the fact there was MUN

beneficial use of the.groundwater. Again, the State Board.

‘upheld us in that decision.

MS. THORME: Okay. When new MCLs are.adopted by
the Department bf Héalth Services, does the Regional Board

do a 13241 analysis.and adopt a 13242 implementation plan-

" on those new MCLs?

PETERS SHORTHAND REPORTING CORPORATION .(916) 362-2345
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MUNICIPAL PERMITTING UNIT CHIEF

 PONEK-BACHAROWSKI: We do not. The requirement that

groundWater should meet MCLs.rs prospective. ‘That means
that anything in the future, any future MCLs, is
‘automatically the water quality objective for groundWater.
There's 'the way our Basin Plan is written.

. MS. THORME - And you stated ——lmoving'on to the
S80 WDR 1ssue, you stated in your slides and in your

response to comments that the requlrements that you were

»puttlng in this permlt were requlred by ‘the Clean Water

‘Act. Can you'cite'me to what section of the.Clean Water

Act requires those provisions?
MUNICIPAL PERMITTING UNIT'CHIEF

PONEK-BACHAROWSKI: Not off the top of my head. But I

‘know from the Clean Water Act_oncevthat‘sewage is

‘released, you're already -- the discharger is in violation

of the Clean Water Act.’ And anything that we request in
the way of 1nformatlon to determlne the extent and the
1mpact on recervrng water is somethlng that Reglonal Board
I belleve can do. | _

'MS. THORME: Okay. And haye you read the State's
WDRs for sanitary sewer ovérflost".' |

: MUNICIPAL PERMITTING UNIT CHIEF
PONEK- BACHAROWSKI' Yes, I.have.

MS. THORME: Aren't the findings in that, that

PETERS SHORTHAND. REPORTING CORPORATION (916) 362-2345
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that was intended to be ‘the primary mechanism for sanitary
sewer overflow regulation in California?

'SENIOR STAFF COUNSEL LEVY: Legal Order speaks

for itself, Mr. Chair.

- MS. THORME: You can answer.
MUNICIPAL PERMITTING UNIT CHIEF
PONEK-BACHAROWSKI: The provisions of thatApermit; as I
understand,'it says that the Regional Boards~can _l that's

the basement that the Regional Boards can . don't have

. the form. There we go.

That nothing in the general WDR should be -- and

eit‘goes-on to several things.' One is interpreted Or

implied to prohibit a Regional Board from issuing an'

individual NPDES ‘permit or WDR superseding this general

WDR for sanitary sewer system authorized under the Clean

Water Act or California Water Code or - interpreted to or

applied to supercede any more specific Oor more stringent

WDRs or enforcement order 1ssued by’ the Regional Board
MS. THORME: In your response ‘to comments, you

reference three things that are required under the federal'l

‘régulationsjwhich‘would be mitigation, proper operation

~and maintenance, and-then the reporting requirements.

Isn't that what the permit template that the State Board

'has put out say'that Regional Boards should be putting

‘into. the permits to address sanitary sewer overflows?

PETERS.SHORTHAND REPORTING CORPORATION . (916) 362-2345"
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MUNICIPAL PERMITTING UNIT CHIEF
PONEK-BACHAROWSKI: When you say template, are you télkihg
about the standardized permit‘template or are you talkind
about the DWR? | | f | o |
” MS. THORME: Yes. The Standardized permit
template that 1is supposed to be used by the- Reglonal
Boards now to try to streamllne NPDES requlrements
throughout the state ,

. o MUNICIPAL PERMITTING UNTIT- CHIEF
PONEK- BACHAROWSKI I thlnk that you made the case that in

order for that to be applicable to all the Regional Boards

that it would be like an underground regulation. So it's
only guidance. It's not used to be_uSed in its entirety
exadtlyj

MS. -THORME : Did you use portions of that' in this
permit?. '

MUNICIPAL PERMITTING UNIT CHIEF

vPONEK BACHAROWSKI ‘In that, no.. ThlS}lS based on the old

templatesﬂ
MS. THORME: So the new language in there about
the Alaska rule was not taken from the template°
- MUNICIPAL PERMITTING UNIT CHIEF .-
PONEK-BACHAROWSKI: Actually, that tenplate took it from
our previous orders that talked about the Alaska rule.

MS. THORME: And what evidence is there in the

'PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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record to justlfy the more strlngent requ1rements for
sanitary sewer overflows for Burbank’>
MUNICIPAL PERMITTING UNIT'CHIEF

PONEK-BACHAROWSKI: Well, I think one.specifically that

the Board has wanted in other NPDES permits adopted the

SIP partlcularly for Hyperlon and Termlnal Islands, as

well as Los Virgenes. The new WDR for the State requlres

that the spill be reported in three worklng days.

Meaning, it coﬁld‘be.five days before Regional Board'staff'
Ais_alerted to it.»_The Regional»Board has told‘us, look,

‘we want it reported sooner than that, soon as possible.

And that'e why we.have the more stricttreporting
provisions. %o that we -- | | _

K SENIOR - STAFF COUNSEL'LEVY' Just to- lodge an
objectlon The questlon assumes there s a requlrement to
justlfy a more strlngent requlrement than general WDRS

CHAIRPERSON,NAHAI: It does._ And,I.th;nk you
should‘bothd——-l'll provide additionei time; “But‘you r

shoﬁld,pose‘your guestion in two Questions. First of all,

ask the question about whether ihdeed it is more

stringent( and then eecondly ask'for‘the justification for
it. n R o |
"MS. THORME: Are yoﬁ saying -
CHAIRPERSON NAHAI: Your question -assumed a fact

that you had not elicited any evidence as to.

'PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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MS. THORME:® Are you stating_that you'don't have

to have findings in evidence for your requirements

notwithstanding some other --

CHAIRPERSON NAHAI: I'm not testifying here, so

-don't ask me a gquestion.

What I'm asking you to do is to -- you know very
well what I'm saying. Okay. fYOur'qnestion assumed a fact

that this permit was somehow discriminatory. So I am

~asking you to put your questlon that you ‘posed in two

‘

questions. Ask flrst whether she believes it is in fact

more stringent as in comparlson to other permits. And

-then secondly ask for the justlflcatlon if the first issue

is answered p051t1vely
- MS. THORME: I‘have'alquestion. You had said

about 24 hodrvreporting in that itts not —- the SSO‘WDR is

‘not'stringent enough. - Isn't one of the requlrements ‘in
-Section-1224i,‘spec1flcally Subsectlon L6 requlre 24 hour

_reportlngW

. MUNICIPAL PERMITTING UNIT CHIEF
PONEK- BACHAROWSKI I need ‘the order'ln front of me here.
MS. THORME: TI'm asking ahout_the_ |
regnlations; ‘Ifhave a copy if you'd.like to.¥—
| ”.MUNICIPAL PERMITTING UNIT-CHIEF
PONEK BACHAROWSKI To the State Board

MS. THORME: ‘ANb. I'm asking about the

PETERS SHORTHAND REPORTING CORPORATION (916) 362—2345
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“regulations that are the threefregulations thatnyou

referenced in your response to comments where the thlngs
that were requlred to be put

MUNICIPAL PERMITTING UNIT CHIEF

' PONEK¥BACHAROWSKI. That s under the 40 CFR you're say1ng°'

MS. THORME: Yes.
MUNICIPAL PERMITTING‘UNiT CHIEF
PONEK-BACHAROWSKI: What was the question? |
| MS . THORME: ‘Doesn;t thét require 24 hour
reporting?’ ‘ 4 | | ‘ | |
| 'MUNicIPAL PERMITTING UNIT CHIEF
PONEK- BACHAROWSKI I beiieve fhat does require 24 hour.
- MS. THORME: - Whétvwaslthe need for an additional
requlrement for 24 hour report:u.ng'> B
MUNICIPAL PERMITTING UNIT CHIEF
PONEK~BACHAROWSKI' Actually, I believe our reporting is

even —— it says as’ soon as possible, not greater than

:24 hours

MS. THORME: Okay. ALl right. Do you believe

‘the federal regulations require daily maximum limits for

" POTWs?

MUNICIPAL PERMITTING UNIT CHIEF

PONEK-BACHAROWSKI: = For toxic pollutants, yes.

MS. THORME: Okay. And if that requirement is

Iput in, is there anything that has to be done prior to

" PETERS SHOR@HAND REPORTING CORPORATION (916) 362*2345
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imposition of a daily maximuﬁ limit for a POTW?
MUNICIPAL PERMITTING UNIT CHIEF
PONEK BACHAROWSKI ,Yes._ You must show 1mpract1cablllty
MS. THORME: And do you believe' an
impracticebility anaiysis has to be,done for each
const1tuent° |
MUNICIPAL PERMITTING UNIT CHIEF
PONEK-BACHAROWSKI: I believe it could be done for groups
of constltuents. Like, say, those thiﬁgs that are -
performahce—based.versus Bdsin- Plan objective, salt and
things.like that. 'You‘probably make the same findings for
groups of constltuents | a A N
MS. THORME: And you stated before that the
federal regulatiens require mass limits?
- MUNICIPAL PERMITTING_UNITJCHIEF.
PONEK-BACHAROWSKI: Yes. |
MS. THORME: 'There'ere'he exceptions?

MUNICIPAL PERMITTING UNIT CHIEF

_PONEK BACHAROWSKI Only durlng storm events.

MS. THORME: 1Is there not,an.eﬁceptiqn in the
regulations where the applicable standards. or limits.are
exeressed in terms of othervunitsiof'meaeurement?

‘. .MUNICIPAL'PERMITTING UNIT CHIEF _
PONEK—BACHAROWSKI; I don't believe so. We -have not used

that in any other NPDES.

'PETERS SHORTHAND REPORTING CORPORATION - (916) 362-2345
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MS. THORME: 1Is concentration something you would

consider another unit. of measurement besides mass?

'MUNICIPAL EERMITTING UNIT CHIEF
PONEK-BACHAROWSKI: We always'impose concentrations-based
llmltatlons as well as mass based. |

MS, THORME But my questlon was would you
con51der that concentratlon as another unlt of measurement
be51des mass°_‘ |

MUNICIPAL PERMITTING .UNIT CHIEF
PONEK—BACHAROWSKI: 'Youvknow, that's hard to ansmer

because all the mass is basedvon the concentration timea_

flow times a variable. So I mean,'it's'—— the mass is

derlved by the flow and the concentratlon.

MS. THORME. Okay. That's all the questlons I
have.

CHAIRPERSONCNAHAI;’ Thank you very much.

vBefore continuing, let me”juet - there;Was.one‘
card.that'i had that I didu}t mention because it says the
person doesn't want to speak.' But=it;s from Ms. Bonnie

Teaford, City of Burbank Public Works Department. 'And the -

card states that she opposes Agenda Item 14. 'And that

there was another card which doésn't have a name on it,

but it also is in opposition to Item Number 14,A
Wlth that we can go to rebuttal- testlmony or

rebuttal presentatlons Nnow. Would the Board like to go

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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first or —-

"SENIOR STAFF COUNSEL LEVY: Let Burbank go first.

CHAIRPERSON NAHAT: ‘Would you like to go first

. with rebuttal presentations or testimony?

MR. ANDERSONf I'd prefer to go second.
CHAIRPERSON NAHAI: =~ Fair enough.:

Sc would you gb first, please? And you‘can Start'

by -- you had some statements you‘wish'to‘maké,about

Mr. Brock's statémentsu

SENIOR STAFF COUNSEL. LEVY: That's a specialized

circumstance. But I'd rather have staff get up and give

their.presentation on'rebuttél first with Blythe and'
Veronica. 4" ‘ , | | |
L BOARD MEMBER'VANDER LANS: - How much time on this?.
CHAIRPERSONENAHAI: ‘Ten minutes each.. |
.'WATER_RESOURCES CONTRCL ENGINEER CUE&AS: My name
is Veronica Cuevas, Water Resources Control Engineer with
Regional Wafer Quaiity Control Bbard; If you'll excﬁse
me, I'm not féeling that well today, so I might.cough.
' | CHAIRPERSON NAHAi:. Could you pull the microphone
a*liﬁtle closer to &ou?; It's iﬁportant‘that.we'heaf you.
| - WATER RESOURCES}CONTROL ENGINEER CUEVAS: I
wanted to add«sométhihg ﬁofclaﬁify. Something Mé} Thorme‘
asked Bl?the what data was usedvto.basé the limits for

groundwater recharge. And since I wrote the permit and I

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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made the calculations,vi can tell you it was effluent data
from the<discharge 002 that was used to make the
calculations using the technical support document
procedures which show that there‘s‘reaSOnable potentiai"
for the effluent discharge as-it_currently,is treated
right now that they would cause'or'contribute'to an
exceedance of the water quality ohjectives which are the
Basin Plan Water_Quality-Obﬁectives.under'Title 22 MCLs.
That’s it on that issue. o | )

. MUNICIPAL PERMITTING UNIf CHIEF

PONEK-BACHAROWSKI: *.I just wanted to again trace our

'logical steps in why we impose limitations to protect

groundWater. Again, in the Basin Plan/ the existing use

in all reaches of L.A. River except estuary is groundwater
recharge. In order to remove that, the Board would. have
to de- deSignate those benefiCial uses. As ‘it stands right

now, it is in the Basin Plan and needs to be protected.

. Again, I have -- the well data I've looked at shows there.

is miXing of water, surface water and groundwater, in the

vicinity of the Glendale Narrows by -the well data I

obtained from leaking.underground storage tank section.

And that probably is heightened during drought conditions

'where the water table drops or there S excess pumping

And again, I want to reiterate that the groundwater

‘doesnﬂt have to be impacted for us all to protect it.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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WATER RESOURCES CONTROL ENGINEER CUEVAS: I
wanted to add that on the reasonable potential
determinafion, even the SIP récognizes that there's
multiple.tieré of reasonable poténtial. |
. Tier one.is when the effluent exceeds thé‘
criteria: |

Tier two is when the receding water exceeds the

‘criteria and that pollutant is also present in the

effluent.

Tier fhrée éllowsnyQU’to use dther'information
that's available_fof you to make the_concluéion that the
discharge COuid cause or‘contribute to an'éxceedance'of a
Qafer quality objective. - | | |

o  They mentionkﬁhat’there was no reasonable
pdtenpiai-for certain polluténtslithﬁe:fact éheet; bﬁt
just'becaﬁse tﬁeré's not a calculation or calculated
reasonable potential does not mean that. there is no tier

three or bést'professional judgementvtype‘of reasonable

potential. And that is the case for the objectives that

are in the Basin Plan such as chloride, MTDS. A&nd I

.believemU.S. EPA spoke'tg_the effect on the impbrtance to

' préveﬁt salt loading and protecting the‘waterAbodiés

before they become so oversaturated with the 'salts ‘that

- POTWs or other dischargers contemplate the use . of reverse

- osmosis.

PETERS SHORTHAND REPORTING CORPORATION . (916) 362-2345
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I also wanted to address the issue of mercury.

The .discharger said that it was based on one DNQ‘vaiue

‘when in fact it was based on two DNQ valuee.' If you look

at the SIP and how you_are supposed to treat. effluent
date,’DNQ values are notvcohsidered non-detect. They are
valid data points that can be used in reasonable potential
calcuiations. And we adequately determine reasonable
potential ahd calculated.effluent,limitations for.mefcury
using‘theHSIprrocedaree and the California'ToXics:Rule.

7The‘limitéjfor cadmium and lead are based on the

‘TMDL that was adopted by the Regional Board for the Los

Angeles River. And I know that new 303(d) list was

recently- approved by State .Board 'in October _However,

that llSt 'is not yet OfflClal It Stlll has to_be

approved by U.S. EPA. U.S. EPA has not received the

package from State Board yet Although Wheh‘they do

receive 1it, they do "‘plan on approving that .list. However,

just because something is 303(d) Listed doesn't mean it .

can be automatically erased from a TMDL. There is still a,

«procedure.that.has to go forward. The Regional Board has

to revise the TMDL and make it conform with the-newest-

303 (d) list. I have no idea when that's going'to,take
place. I '
. But we do have a reopener in our permit that if

there is a change in the TMDL, ourvperm;t can be reopened

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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~to make the limits cOnform with changes to the TMDL for

L. A River or whichever other TMDL mlght be adopted by
thlS Reglonal Board in the future once it becomes
effectlve.

'And the daily maximum issue has already been

" addressed, but I'd like to add that the STP contains

procedures,for.calculating daily max and-monthiy average

limits to.protect human health and implement the CTR

criteria. And as Blythe mentioned in the presentation,

' there's nothing in the SIP that bafS*us from using those .

calculations to'calculate effluent limitations on a daily3'
man basis for those pollutante. 'And'tnis is consistent
with the petition that_County San had.brougntlforth
arguing similar issuee when those permits were brought
before you way back'in I think. it was 2002. |

| I think that's all I have for now.

MUNICIPAL PERMITTING UNIT CHIEF
PONEK—BACHAROWSKi:~ I think we'ze probably done. ‘RAny
questlons you'll have -- » | L _

SENIOR STAFF COUNSEL LEVY We have a few more
comments from counsel. | |

MUNICIPAL PERMITTING UNIT CHIEF

PONEK BACHAROWSKI Sorry .to cut you off

SENIOR -STAFF COUNSEL LEVY: First of all, the

comment-—¥ staff made a bold comment earlier . about

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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réquiring -- being required legally to put effluent limits .
in'permits that would impiement waste load alloeations in

the absence of reasonable'potential;' That's an

_outstanding issue,'and we treat that as diseretionary.

Butvit certainly 1is appropriate to include effluent limits
that are derived from the TMDIL base load allocations to
include that. in the permit.

The second issue, Mr. Brock's comments. And I

‘would like to read frem.the general WDR's finding 11 on

page 2 to 3 of the Order itself, the general WDR's Order.
It says, "This Order establishes,minimum-requiremente_to'

prevent’SSOs.' Regienal Boards may issue more stringent or

more prescriptive WDRs for sanitary sewer systems."

Furthermore, on page 7, paragraph D2, III and IV

its says, "Provisions. It is the intent of the State .

Water Board that sanitary sewer systems be regulated in a .

manner bonsistent.with.thepgeneral WDRs. - Nothing in the

-general WDRs 'shall .be interpreted or applied to prohibit‘a

Regional Board from issuing an indiriaual}NPDES permit or
WDRbsuperseding the;geﬁeral WDR for a‘sanitary sewer --
system autherized under the Clean Water Act or the
California Code, or nothing inithe general WDR shall be
interpretea or applied:td'supercede any more -specific or

more.stringent WDRs or Enforcement Order issued by

"Regional Water Board."

PETERS SHORTHAND REPORTING CORPORATION’ (916) 362-2345
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That’s also borne out on page 9 of the fact sheet’
which Mr. Brock dldn t read: He stopped atﬂpage 8. |

On the final iseue that Ms. Thorme raised about
what.becomes when the court issues_a stayuof effluent
limitations, the-Board issued itS'hew pefmit and some 30
effluent llmltatlons were stayed by operatlon of the

court. And Burbank's p051tlon seems to be that based upon

'that stay‘coupled with the Order's language that this

Order supercedes and revokes the previous permit. Means

that there is now no effluent limitationhwhatSOever in

place,during the_period of this stay. That's a legally
untenable position. '

Our revocatlon of the previous permlt is

'dependant upon the enforcablllty of the new permit's

provisions. So revertlng to the enforceablllty of the old
analogous effluent limitations is perfectfy appropriate

and proper. ‘And there is no need‘forithe Board to have a

"Seoondary hearing to bridge the gap wheh the court issues

a stay.

One more‘thing was:fufther background 6én the f.A.
Burbank case;' As you‘know, this was in'i998 permit that
was challenged. It did go all the way up to the
California Supreme Court. The Califo:hia Supreme*Court,
upheld the'permit in most respecte but issued a ruling

that whenever a Regional Boardlgoes beyond federal law,

PETERS SHORTHAND REPORTING CORPORATION: (916) 362-2345
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the Regional Bdard must do a 13241 analysis. That's
because the”peimitting statute Section 13263 says when

you're adopting permits you've got to .consider the factors

in Section 13241 . 13241 is the section that we cite to or
" that we look to when we're adopting_water-quality

objectives.

As Blythe'Ponek—Bacharewski'mentioned a few

| moments ago,.bis(Z ethylhexyl)phthalate -= did that by

memofy -- 1is the only one that 1s more strlngent in

federal law now, because we're 1mplementing the CTR which

is federal_law,and other federal requirements ae well.'
So notwithstanding the fact that Judge Janoffs

found some dozen effluent limitations to go beyond federal

‘law, the only one in thls permlt is the

,bis(2—ethylhexyl)phthalatet

Thank you very much. ‘

CHAIRPERSON NAHAI: Thank yeu. aAnything]mQre5in
rebuttal? 1 | | |
| All’right.l Mf. Andeﬁson

- MR. ANDERSON " Thank you very much

I wanted to flrst Say we seem to be difficult
here as far as howlthese permlt provisions -are belng

adopted and what's being put on'us.. But if you look at

the construction that we've done, the studies that we'lre

doing, the operation of our plant, and how we cohduct

PETERS SHORTHAND REPORTING CORPORATION.  (916) 362-2345
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ourselves, I believe we're really one of the good guysi

We've doing a'good.job. We're not letting our plant fall "

into disrepair. We're not letting harmful levels go out

of theichannel. So lest our disagreement on .some of these

issues make it seem like we're lazy in not wahting to
operate our‘plant properly,‘that's‘not the case We just
want to make sure that the proper procedures are followed

proper laws are followed. That's why we raise so many._

issues’through this.

T wanted to comment on just a few issues that

‘were brought up in rebuttal here. -  First of all, the

justification of daily limits And‘l believe it4might

have been the EPA who stated they're relying on guidance'
to use those daily limits ‘I don't believe the guidance
can be used to overrule redulation that was around before

the 1998 permit The judge ruled daily max limits are not

authorized Without impracticability analysis. So

~espec1ally for human health unless that. impracticability

iS-shown when there needs to be;daily limits, we disagree

With that

Tt was also mentioned limits for chloride and TDS'

that itfcan‘create a large salt problem in the water

bodies. There is no evidence there is a salt problem.
'It's more of an ag issue. Up notrth there is no MUN. use in
the L.A. River. We doh't need.to have a watershed program

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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It was discussed just recently regardlng usrng
BPJ‘in addition to d01ng the RPA for creatlng limits. It
seems like.BPJ then negates the whole RPA analysis then if .
you can get and say there's nolreasonahle_potential,-but |
we still want to put it in. ,MakeS'RPAvseemﬁmoot to me. I
don't think that's a proper use of BPJ! |
| It Was'mentioned that cadmium is.discretiohary;

It's something that's in the TMDL that it doesn't

_neceSSarily_have'to be a permit limit, especially when

there's no impairment of‘the water body; We would ask --
speoifically for cadmium, if it -is disoretionary it not be
a permit limit. There's not an issue. Itve testified
manyvtimes'on that. I won'tAgo'into‘that.

On the issue of MCLs, it was stated that MCLs

'logically apply to groundwater‘recharge; I»don'tAbelieve :

you can ]ust say,_well- it'logioally is_that,if you‘haﬁe
to show it in the flndlngs -In'fact 'there-was a number
of studles that were cited too or measurements of
groundwater depth that were mentloned ‘today that we dldn t
see 'in - the findings. . They have been presented to us. I
haweﬁ't seen thoee studies. So to introduce those today
without hawing it be in the findings, we can't see where
were those wal}srand what did those levels apply to.

On the issue of toxicity, we've mentioned when we

. PETERS SHORTHAND REPORTING CORPORATION '~ (916) 362-2345
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"do our response when we've had eXceedances in.toxicity,

that was largely due to ammonia. Since we've 1mplemented

. NDN, that acute tox1c1ty Has really gone away.

A questlon was raised regarding RPA and why that
was not done ‘on data prlor to 2003 for other pollutants |
We've experienced belng an operator of a ‘Lreatment plant
when you change the whole blologlcal system of the

treatment plant you don't only effect certain

‘ constltuents. It doesn t only effect nltrogen, ammonia,

nitrate,_nftrite, those species. It really effects
everything It makes a blg dlfference Eor one;fwe'vel
Sseen our turbldlty drop off. We have amazingiy clear
water now if you look inZQUr‘chlorine‘content,tanks. It.
makes a differenoe on really‘everythfng when you change
yonr'whole-hiological system. -So I wanted.to respond‘to
thatdquestion.' -

'Los'Angeles made a comment that annual averages

\should be used if MCLs are used at all I just wanted to

respond to that and say we' agree with that and we. want to
lnoorporate thelr comments, even their comments on-thelr
permit hearing next month_into‘onr comments.

As far as the.grOundwater, I Jjust want to mention
again it was. stated that it would be protective‘to putvin
groundwater limits. What becomes diffioult fdr us fs we

get -— wWe are requlred to do studies for upwelllng

. PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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groundwater. Then we're given permit limits for recharge

groundwater.' We being hit both ways. 'It's_happened with

mixing zones before. A permit gives no mixing zone
allowance. And yet when we do a copper translator study,
we're required to do mixing zone studies. ‘These issues

where we get hit coming and going make it'very difficult

" for us.

‘Finally, on the  SSO provisions‘it was just
mentioned that the WDR say they can be more stringent,
thatlyou,can issue regulations that are more stringent

than the state-wide WDRs.. Those are the base line. In

éssence, I WOuld agree with that. But I would say if

there's flndlngs that show you need to have more strlhgent'i

.that what s statew1de and 1f 1t S done across the board

yesp can you be more strlngent than statewide?. Sure.. But

is there a good reason to be? . Is it because you're

recycling water. that you should be hit with more? Or

should be.across the board or towards those that are

- having excessive amounts of overflows. Are those ones

‘that should be hit? That's the response to that cOmment;

And that ends my testlmony

CHAIRPERSON NAHATI: Thank you-very~muoh. Let me

talk to the Board members. Now is the time for Board
deliberations. e can do it now or take a break and come
baok<and do it after lunch. It’SAfine for me either way.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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BOARD MEMBER HERMAN: -Questions for staff?
‘ BOARD MEMBER LUTZ: Why don't we take a lunch énd
come baék? ' | ' ‘. |
BOARD MEMBER CLOKE: I Coula‘do whatever, but I
can also .wait. T can do whatéver. | A“
| CHAIRPERSON NAHAI: How many closed séssidn items
do we.have to talk aboﬁt?
SENIOR STAFFfCOUNsEL LEVY: Nothing &dluminous._

Four items -- two or four items.we might say something

_about,,discuss very'briefly,;but it won't take long.

BOARD MEMBER VANDER LANS: Hdw about a Shortl
breaﬁ'then, 40 -minutes? | | | | A
| CHATRPERSON NAHAI: Okay. We can take a
45-minute lunch break, because we have té go and aétually-
get it. ”So:we'll take a 45—mi£ute luﬁch‘break énd;comé'
back and resﬁme with Boafd delibeiations at that point.

STAFF COUNSEL FORDYCE: Mr. Chair, the following

items will be discussed during‘ciosed Session:.tltem 20.2,

the Los Angeles River Trash TMDL; 20.3, the L.A. County

MS4 permit; 20.7 the 2004 triennial review; and 20.8, the

L.A. River and Ballona Creek.

(Theréupon a lunch recess was taken.)
CHAIRPERSQN NAHAI: Okay. We're gqing.to resume.
And we're going to have Board deliberation. Let me find

out from everyone what questions‘éach ﬁerson may wish to

v o
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pose. -
BOARD'MEMBER‘VANDER LANS: Staff queétions.
BOARD‘MEMBER MARIN: Just staff. |
BOARD MEMBER CLOKE: At least to start with,
staff. Maybe later somebody~elée;
BOARD MEMBER HERMAN: Mr. Anderson.
- BOARD MEMBER LUTZ: All my'questions got anSwered‘
in rebuttél. So‘nQJ' | _ -
BOARD MEMBER CLOAK: Staff.

CHAIRPERSON NAHAI: And I have questions_only for

‘staff as well. Sé'-— you can't hear me?

MR. ANDERSON: I couldn't hear her.
CHAIRPERSON NAHAI: What I askedleach.Board

member was who they'might have questions for. Aﬁd Board

Member Herman indicated she would have a guestion for you,

Mr. Anderson. ButlfirSt of all, we all have quéstions for
staff. So weFré going:td'pose‘questions to staff first.
and‘theﬁ to you. . | o
' Who's going_to‘respond to our qﬁestions? _
'SENiOR STAFF COUNSEL LEVYE Really depends. on the
gquestion yoﬁ(re askiqg- '

CHAIRPERSON NAHAI:  Well, I think you need to --

,okay.l I'm going to start'with Mr. Vander Lans. ' Would you

like to lead us off?

_BOARD MEMBER VANDER LANS: All right. My

PETERS SHORTHAND REPORTING_CORPORATIONA '(916) 362-2345
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question deals with cadmium' If I understood correctly,

'lt lS Burbank s p051tion it doesn t exist. Do you agree

with that'>
- WATER RESOURCES CONTROL ENGINEER CUEVAS: Thet
metals TMDL has a waste load allocation for cadmium, and

it's based'onpan:old 303(d) listing. The TMDL has been

approved by the PI and it is in effect- EPA has told us
in the past when there is a TMDL that s in effect we must
implement the TMDL through the NPDES.permit, especially if

there's a specific waste load allocation for a specific

discharger fln‘this case, there's a waste load allocation
for cadmium for Burbank Water Reclamation Plant

We're 1nclud1ng limits based on that TMDL waste
load‘allocation, but we do understand there have been more
developments when the reVised 303(d) list. And in the.
future,'it appears as though the cadmium waste load
allocation would be remoyed from thevNPDES permit. |

N4

However, ‘this permit has a.reopener-that allows us to

'update the permit in accordance with future TMDL changes

and the cadmium limit in the permit as 1t stands is not in

effect until January 2011.- So the discharger is in no

.peril in terms of possibly‘getting fines for exceeding

that beCause they don‘t.haye an'effective limit until
January 2011

EXECUTIVE OFFICER BISHOP: Tet me get to the core

PETERS SHORTHAND REPORTING CORPORATION (916) '362-2345
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of your-qdestion, which‘is there is a'post—303(d)Alist

"which would remove cadmium. When that happens, if that

hap?ens,-we will make an amendment to the metals TMDL, in
which case it. would mo§e it.f;om the’metals_TMDL, in which
case it would bé removed ffom the permit.. These steps
havé'fq be followéd, and that{s the way we wquld.prOpose
to do it. |
'BOARD MEMBER VANDER LANS: I_wili.aCcept your
view it has to be done:_ But I also aésUme that if.what

I'vé heard is correct, it Will be delisted and therefore

removed.

EXECUTIVE OFFICER BISHOP: It's proposed to be
delisted. Until it actually happens, I can't tell yod it

Qill, ‘When that happens, then we will take the

appropriate actions.

MUNICIPAL PERMITTING UNIT CHIEF
PONEK~BACHAROWSKI: - There's one other wrinkle. By the

time that comes around, we would bebdoing RPA 6n these

“permits. If the'cadmium'comes up and there's reasonable

potential, we'll still get a limit. 4
© BOARD MEMBER VANDER LANS: That I understand.
But sQ-far-itbhasn't{ ' _ .
CHAIRPERSON NAHAI: May I pose a follow-up
questibn? 'Beéause I think your answer was ﬁerY‘
fdrmalistic. But I ﬁhink it misses‘the main point of the

v
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quéstioﬁ, which is that if it is going to be delisted,
what is it that the péfmittee has tp.do in the mean time
to comply? And because We dbnft want to be'put'into the
positibn of puﬁting a permittee to expénse and té
shoﬁldering additional burdens toimeét a limit that-is in

all likelihood going to not apply in the near future. So

will you resand'tb"that what is it that we're doing to

ask the permittees in the'mean time?

BOARD MEMBER VANDER LANS: Excuse me, Mr.

'Chairmaﬁ.: MytﬁnderStanding from what T heard is they have

 tQ do nothing.

'CHAIRPERSON NAHAI: This is what I want to get on
the record. ' ' _. S
EXECUTIVE OFFICER BISHOP: - That is correct.

There is. a Time Schedule Order that giVes them until 2011

‘to meet that requirément.' So there's ample ‘time for‘us’to

go through that.

 SENIOR STAFF COUNSEL LEVY: Pardon me, Mr. Chair.

"I need to step in just a little bit for some

clarification.
The point of wview that effluent limitétions must

include waste load allocations if'there'sva;TMDL is not a

‘settled issue. And there is an argument that it's

discretionary if there's no reasonable potential. And I

just want to make that clear with the Board. I don't want -

PETERS SHOR?HAND REPORTING CORPORATION (916) 362-2345
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there to be a bold statement that says we're absolutely

required to QO,it. We cgrtainly have discretion to do it.

‘But it's my position it'sOdiscretionary if there's no

réasohable poteﬁtial. That comes from.the.language in
l22.44(d)(1)(7)Awhichisays; "When'deveioping water quality
based effluent limitations,'thére shall be ‘effluent . '
limitations fﬁat are consistent with the assumptions and
requirément of the waSte‘lQad‘allocation;" | |

It hasn't been squarely answered ifveffluentl‘

limitatiohs are-not otherwise required whether a waste

load allocation.f—.thé presencé of a'wésté~load allocation
itself is enough to require that a waste load allocation

be turned into an effluent limitation. It's certainly

.appropriate to do it as a matter of discretion.,iit's a

~question aboutOWhether_youfre‘legally required to do it.

'BOARD MEMBER VANDER LANS: Counsel, I got the

impression. from the answers I got we were required to do

~it, and .you're telling me --"1if I understahd’yoﬁ,‘you are

saying it is discretionary.

_SENIOR STAFF COUNSEL LEVY: I‘m'saying there~is a

légalfargument that it's discretionary'is5what I'm telling

.you. OI,think it may be a cogent legalOargument. So I'd

rather youvact'based.upon discretion rather than what you
think is legally required.:

EXECUTIVE OFFICER BISHOP: Can I -- you know,

PETERSASHORTHAND REPORTING CORPORATION (916) 362-2345
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what you said was -- my understandlng is that the permit
has to be consistent with the assumptions in the TMDL and
the assumptlons of waste load allocation. I can't

remember the exact . wording you used. Which is different

than saylng ‘that you: have full discretion of not

addr6581ng the TMDL. NOW,'lt may be. true you don t have’
to use the exact waste load allocatlon, but you have to
address the assumptlon_ln TMDL; 1s.that correct? | |

| SENIOR STAFF'COUNSEL~LEVY5 What thebregulation
says is when developing‘water quality'based'effluent
limitations under'this‘paragtaéh,‘the'permitting authority

shaLl-ensure‘that»effluent limitations develeped_to

protect a narrative or numeric criterion are consistent

with-the assumptiehs-andhreqdirements of any available
waste load_allocatien,

‘The questien.comes:from the language "Whenh
developingq" And'if yeu-read earlier in the regulation,.’

it says you must have effluent limitations when.there is a

'reasbnable'potential{ So the question comes up if there

is no‘reasonable'pOtential and therefore you doh't need an
effluent limitation, if you have a TMDL)>musththat:TMDL
waste load allecation be turned into an’effluent
limitation?

What i'm telling you is it's an-Open question

about whether it must or must not. So if you're going to

PETERS SHORTHAND REPORTING CORPORATION:  (916) 362-2345
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_do it, I would rather you do it as a matter of discretion

rather than as a matter of legal requirement.' It's
certainly appropriate that your permitS'faétor‘TMDLs}
It's certainly appropriate that the permips implement the
provisions of»TMDLs‘including the waéte load7allocations;

And it's certainly'appropriate that each permit actﬁally

‘tracks the TMDL so that you can look to the TMDL where

there's a waste load allocation assigned and séy‘there it
is in that permit whether or'not:thére's"reasonable
potentiél.p | | |

“ VCHAIRPERSON NAHAI£ You kndw,'it,seemS-to me a . -

bit of an absurd result What you're saying.. Because ‘if we

" follow it through, that would be Saying that a Board'goes

through the entire TMDL ptoéess with all of the hearings..
That thén,goes up to the State Boéfa_as to whether waétes
load allocations of load allécatiops were properly done.

That then gOeé:to the Offipe*of Administrative Law. That

then goes to the EPA.  And a Basin Plan amendment, the

" TMDL is adopted. But what we all know the TMDL, in ordér1
- for it to be fully implemented, -has to be somehow
translated into a permit, which in our case is the NPDES.

And We also know you have to have another hearing 'in order

to incoiporate~the‘TMDL limits into a permit. But to say

then.that to do thaf'is entirely discretionary, it would

‘mean that one success award could make a mockery out of

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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TMDLs adopted by a predecessor Board and'then apprbved
finally'by the EPA, which has then become a Basin Plen"
amendment , |

SENIOR STAFF COUNSEL LEVY aEVerything'you're
saying is correct., But now let me explain.

. CHAIRPERSON NAHAT: I hobe it's net correctt

SENIOR STAFF COUNSEL LEVY; four arguments,ere
cegent, - .
A What I'm saylng though is for any permlt you
only need an effluent llmltatlon when there is reasonable
potentlal . _

EXECﬁTiVE OFFICER BISHOP: Excuse ﬁe, Michaelrl
I m sorry to 1nterrupt but in‘the'State Implementetion
Plan, it says you need to do reasonable potentlal analy51s

for waterequallty'based effluent llmlts for all prlorrty

.pollutants except when there ‘is a TMDL developed.

SENIOR STAFF COUNSEL LEVY: I agree you .do not

' need to do.reasonable-potential analysis when there is a

TMDL. . That's not the questien;we‘re addressing.. The
questidn is when there‘ie not reasoneble potential,-must
you ineluded the waste load allocation in the permit. The
point is --- .

BOARD MEMBER VANDER LANS ‘Is there a'reasoneble
potentlal for cadm1um°,

BOARD MEMBER CLOKE: What does cadmium come from?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345




W~

(e 2N 6|

10
11

12

13
14
15
16

17
- .18

19
20
21
22
23
24

wWON R

90

It cqmés.frqm industrial waste, right?
MUNICIPAL'PERMITTING'UNiT CHIEF
PONEK-BACHAROWSKI: ‘Metal platiné and things like that.
“ BOARD MEMBER CLOKE? Is thére.induétrial wéste=in
this district? | | |
.MUNICIPAL PERMITTiNG UNIT CHIEF
PONEK—BACHAROWSKI: .Oh, yes. . They have a ﬁery active
pre—treatment'program.l '

BOARD MEMBER CLOKE: So it's reasonable to

anticipate --

EXECUTiVE OFFICER BISHOP: We can't say that,
because we didn'tfconduct-reasdnable potential analysis
because there was a TMDLffor_the'wastévload allocation.'

BOARD MEMBER CLOKE: I*understaﬁd that. But in

the non—legaliétic world,fbut just‘in'the common‘sense

world, if they do industrial work, then this. is where it

comes from. And while legally'is one track,.there's

'another'queStion that's going on iﬁ'theAminds of us who

are more practical;' AndIYOu know, if you.cén make'a.legal
argﬁment it beiongs here, can. you also,méke a practical
argumeﬁt‘that it'é'poséible? If it came from sbmething
thét neverihappened in Los Angeles, then wé shouldn't be
talking about it. 'But since.it;ddes happen here and it is
practically possible and it's also legélly, you know --

"SENIOR STAFF COUNSEL LEVY: John is absolutely

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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right. .You do not have to do reasonable potential

analysis for the purpose of implementing waste load
allocations into a permit. That's absolutely true.

| But the”question'that's befdre us is not that.
The question is if there'isﬁft.a reasonéble potential.
Because the discharger is_noﬁ‘discharging amoﬁnts of the
constitﬁent'that would éause a reasonab.le‘poten_tialT
| | CHAIRPERSON NAHAT: But you'revmakihg a‘éircular
Stateﬁent, with all due respect.. You can't on.the'oﬁe
hand say if you've‘adoptedia‘TMDL, ydg don't have to do a
reaéonéble potenﬁial énalySis. "And then say, if oniy you
do a reasonable potential énalysié, then you ha&e to |
have -- one thought defééts the other. | |

Let's jgstvgo back to do what we did with respect

to tﬁé bacteria TMDL. We adopted & bacteria TMDL. Aﬁd in
thétlbacteria.TMDL} it said these limits are éoing'tb be
incorporaféd into the MéA permit . 'And we had an MS4

permit, and we adopted those limits as part of the MS4

_permit:- I mean, to say that having adopted the bacteria

TMDL- 1imit we then have discretibn'as to_whetherlﬁhéy
should be made part of the MS4 permit, it's f; 

| 'SENIOR STAFF COUNSEL LEVY: I'm saying it's an
open iegal'qﬁestion.. _ |

- BOARD MEMBER CLOKE: But it's like saying the

TMDL was wrong.

PETERS SHORTHAND REPORTING CORPORATION - (916) 362-2345
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SENIOR STAFFE COUNSEL LEVYg "I can't answer that.
All I'm saying is it's an open legal question_about the
legal requirement.. There'smthe two sides of it that have

been presented to you. It is perfectly appropriate to do

it. The questlon about it being legally mandated though

is an open questlon

'CHAIRPERSON NAHAI: I understand. Your view of
it is if we exercise'our,discretlon to do it, then it
shows that; as we're doing, we're deliberating this.

We're thinking about every nuance of it. We're asking

questions. We're asking whether'cadmium, even though it

was a TMDL base limit, whether adopting it here as part of

this permit would be unduly burdensome to the permlttee

tAnd if so,7what can be done about that.

Sovyes,-we're‘not proceeding‘as_if wefre under/
some kind of regime that doesn't allow_us the ability to
pose questions. And. we're dolng that. We're having and
going to have even more’of a deliberative‘process.

- I just thlnk as a general legal statement to say
that whenever you ve adopted a TMDL that that means that

in effect the llmltS 1n that TMDL can be somehow set aside.

by a later Board exercising its dlscretron -

SENIOR STAFF COUNSEL LEVY: I didn't say that. I

. : - S
BOARD MEMBER VANDER LANS: - Mr.'Chairman,"I think ~

PETERS SHORTHAND REPORTING CORPORATION (916) 352—2345
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we're flogglng a horse that's almost dead
CHAIRPERSON NAHAT: I just want to make. sure we
kill it good and proper.

' BOARD MEMBER VANDER LANS: This issue won't '

-‘really arise until the year '1l. Then I would hope that

we will find out shortly before then or long time before

then it's dellsted and the reopener will take 1t off
EXECUTIVE OFFICER BISHOP: We would expect to

know about the delisting'within six'monthsl Because it

will go to EPA for approval. Theylhave_a certain time

frame to approve that. I can't - on the top of'my_headd

remember what that is, but it's not.very long.
BOARD MEMBER VANDER LANS: = Would you inform us
when' thlS occurs° . :
EXECUTIVE OFFICER . BISHOP: I will.
_BOARD MEMBER -VANDER LANS:. That's it.
| BOARDiMEMBER.MARlN{ Actually, that was my
question aboUt dlscretlon and cadmlum |
BOARD MEMBER CLOKE' I want to ask you to look at
page 193 .and -4. These are the SSO pages. _And just to

help me understand so i1f you look at item 2a, 1t says the'

ldlscharger shall 1mmed1ately notlfy the local health

_agency. Do they also notify us?

MUNICIPAL PERMITTING UNIT CHIEF

-PONEK—BACHAROWSKI. That actually comes from the Health

PETERS SHORTHAND REPORTING CORPORATION  (916) 362-2345
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and Safety Code. No. It says that they have toUreport to -
the'local'health agency immediately. 'What.we have-for ua
isz.v B is a reporting'requirementhor the.RegionaI
Board. | |

- BOARD MEMBER CLOKE: What does 1mmed1ately mean
in the local health agency expectatlon°

MUNICIPAL PERMITTING UNIT CHIEF

PONEK BACHAROWSKI I can't answer that. There's no-

deflnlt;on in the Code.

VICE CHAIRPERSON DIAMOND: It says.-no later than

.24 hours.:

. BOARD MEMBER CLOKE: That's for us. For us it's

no later than 24 hours. But for them it just says

llmmedlately - And'I don't know what immediately means.

If there is a splll which of'course:wejhope

‘there never is, but if there is one, then where dOesUit

get posted? .Like we heard.Mr Secundy talking about the
new State oomputer.System.' We have our own computer
pages. Where do the epiIls get posted so that a publio
person could know about it? -

MUNICIPAL PERMITTING UNIT CHIEF
PONEK—BACHAROWSKI: Right now the way lt Is; any ‘sewer
spiII of l,OOO gallons or more ﬁust be’reported to the
Office of Emergency Services. Okay. And at that time,

the Office of Emergency Services they notify and 24 hours

PETERS SHORTHAND REPORTING CORPORATION (916)'362—2345
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a day, seven days a .week, sometimes at 2:00 in the
morning, théy alert the Regional Board, the Coast Guard if

appropriate, California Fish and Game, the local health

agencies, and the local responders.

EXECUTIVE OFFICER'BISHOP'-.I thlnk the questlon

you are asking is when the Health Department makes a

.determlnatlon there is. a potentral threat based on a-

sewage spill, how does the public get notified? They get -

notified by a posting~on the-beach.

| I'm working with the County Health DepartmentQ
I've talked to them a couple tlmes I'm goingpto be going.
to thelr meetlng when they have one that'sOnot on'the'day
of our Board meetlng to talk to their Comm1581on about the'
same issue about alternate ways they can notify people
But rlght now it's just through postlngs

BOARD MEMBER CLOKE So I don't know if it's"

appropriate to inolude it in the.revised tentative or>
whether it's better,to juet have it be a'drrectionito'A
staff. But I'm really interested both in'public
notlflcatlon and in the appllcant provrdlng a hot llne.
number,'a contract number to people can have 1nformatlon
I m. really 1nterested in the ‘public notlflcatlon

Somethlng we. hope never w1ll happen, but we're humans.

JWe re error. And so maybe you might want to think about

what would be an appropriate way to incorporate some kind
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